VULCAN POR G2

| BLA 92-373 Deci ded February 13, 1998

Appeal of two Decisions by the Oegon Sate Gfice, Bureau of Land
Managenent, rejecting Vul can Power Conpany' s proposal for geot her nal
expl oration and devel opnent and approving the rival proposal by CE
Expl oration Gonpany, and requiring joinder of interests in | ease (R 45506.
UA- (R 47842X

Set asi de and renanded.

1.

Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental S atenents

A Federal agency nust take a "hard | ook" at the

envi ronnent al consequences of its proposed actions to
satisfy the requirenent that it prepare statenents
addressing naj or Federal actions significantly
affecting the quality of the hunan environnent. In
revi ew ng whet her BLM has taken a "hard | ook," the
Board examines whet her the record establishes that BLM
nade a careful review of environnental issues,
identified rel evant areas of environnental concern, and
whether its final determnation was reasonabl e.

Environnental Quality: Environnental S atenents--
Geot hermal Leases: |npact S atenents--National
Environnental Policy Act of 1969: General ly

Federal agenci es are aut horized, when adopting
procedures to inpl enent the National Environnental
Policy Act, to define categories of actions which do
not individually or cunul atively have a significant
effect on the hunan environnent and for whi ch neither
an envi ronnental assessnent nor an environnental i npact
statenment is required. The Departnental Manual

provi des for such "categorical exclusions” in

appendi ces to chapter 6, part 516, and under the title
"Huid Mneral s," exenpts approval of "unitization
agreenents.” There is no express | anguage i ncl udi ng
geot hermal resources wthin that exenption.
Accordingly, the exenption for unitization agreenents
does not apply to geothermal unitization.
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Admini strative Procedure: Adjudication: Leases and
Permts

As a general rule, BLMnay rely upon previously
approved assi gnnents in naki ng deci si ons concer ni ng
geot hermal | eases, including approval of proposed
geot hermal units.

Admnistrati ve Procedure: Admnistrati ve Record--Ruil es
of Practice: Appeals: Generally

Affidavits and docunents submtted as post deci si onal
docunentation of the record on appeal are not
necessarily equival ent to a contenporaneous record
reflecting BLMs revi ew and deci si onnmaki ng process.
oncl usory or argunentative statenents by an affiant
need not be accepted for purposes of review Absent
docunentation of the anal ysis and concl usi ons of BLMs
techni cal personnel, no special weight can be accorded
to their expertise.

Geot hermal Leases: Whit and Qooperative Agreenent s--
Rul es of Practice: Appeals: Generally

Wiere the admnistrative record is devoid of the
information and techni cal data considered by BLM
concerning the relative heat generation potential of
two geothermal units, a decision selecting one

geot hermal unit over another for devel opnent will be
set aside as not supported by the record.

Geot hermal Leases: Lhit and Gooperative Agreenents

Designation of an area as logically subject to

geot hermal devel opnent is distinct fromdesignation of
a participating area. The forner is a prelimnary
deci sion which allows the applicant to prepare a final
application, including a unit agreenent, and seek
joinder fromthose who hol d | eases and other interests
therein. 1t does not preclude revision of the
boundaries prior to final approval of the unit and does
not create an exclusive right to submt a unit
agreenent. A participating area i s designated after a
geot hermal resource has been di scovered and the unit
operator has submtted geol ogi c i nfornation obtai ned
during expl oration al ong wth other data.

Geot hermal Leases: Leases and Permits: General | y--
Geot hermal Leases: Lhit and Gooperative Agreenents

Lhl ess BLM has revi ened and approved the terns of a
geothermal unit agreenent, an order requiring a party
tojointhe unit does not require it to execute a unit
operating agreenent .
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8. Admnistrative Procedure: Adjudication--Geot hernal
Leases: Lhit and Gooperative Agreenents

The Geothermal Seam Act gives broad authority to
admni ster geothermal |eases and units as necessary or
advisable in the public interest and to issue

regul ati ons governing units. Uhdisclosed criteria
cannot be applied to determne the rights of | essees
and applicants for geothernal units.

APPEARANCES  Joe B Rchards, Esq., Robert H Fraser, Esg., Eugene,
Qegon, for Wil can Power Gonpany; Donald P. Lawton, Esq., Gfice of the
Regional Solicitor, US Departnent of the Interior, Portland, Oegon, for
the Bureau of Land Managenent; Catherine J. Boggs, Esg., John S Kirkham
Esq., Gil L Achternan, Esq., WlliamH Holnes, Esqg., Portland, O egon,
for CE Expl orati on Gonpany.

(PN ON BY ADM N STRATI VE JUDEE THRRY

Wul can Power Gonpany (Mul can, VWPC or Appel lant) has appeal ed two
April 20, 1992, Decisions by the Oegon Sate Gfice, Bureau of Land Man-
agenent (BLM. ne rejected the conpany' s proposed Newberry Vést H ank
Lhit for exploration and geot hernal devel opnent of an area bordering the
Newberry National Vol canic Monunent (the Monunent), Deschutes Gounty,
Qegon. The other approved the rival Deschutes Lhit proposed by CE
Expl oration Gonpany (CEE). The BLMal so notified Mulcan that it was
"requiring all |essees and working interests of record on | ease (R 45506 to
join the approved Deschutes Lhit to assure conservation of resources and
orderly and proper devel opnent of the area.” Accordingly, BLMi nforned
Wil can that CEE "w | be sending a joinder to you for your signature" and
that, if Mulcan failed to joinits interest in |ease (R 45506 wthin 30
days, "we wll consider this lease joined to the Lhit by the authority of
the Authorized Gficer."

Gase Hstory

The Monunent is |ocated about 20 mil es south of Bend, Gegon. It was
establ i shed as a conponent of the National Forest Systemby |egislation
enacted Novenber 5, 1990. Pub. L. No. 101-522, 104 Sat. 2288. The
Mbnunent ' s boundari es enconpass the rimof the volcano, wthin it Paulina
Lake and East Lake, and extend sone distance to the northwest to include
lava flow areas. Previously, |and around the vol cano had been desi gnat ed
the Newberry Cal dera Known Geot hernal Resource Area and geot hernal | eases
had been issued for sone land later included in the Monunent. 41 Fed. Reg.
28,331 (July 9, 1976). The legislation allowed such | eases to be
relingui shed and in lieu (conpensatory) |eases to be issued for |ands
adjoining the Monunent. Pub. L. No. 101-522, § 3(b), 104 Sat. 2288, 2290
(1990). The BLMordered joi nder of |ease (R 45506 to CEE s Deschutes Lhit.

Lease (R 45506 is a conpensatory | ease, but its ownershi p has been subj ect
to a di spute between Wl can and CEE
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Wul can submtted its initial proposal for the Newberry Wst Hank Uhit
on January 6, 1992, apparently at a neeting wth BLMpersonnel. O January
27, 1992, Mulcan filed a fornal proposal, including a unit agreenent, unit
nap, schedul e of |eases, and plan of operation. |Its proposed unit
consi sted of 18,979.76 acres on the western side of the Mnument. Wil can
submitted a slightly nodified unit agreenent on February 3, 1992, and the
next day BLMapproved the proposed unit as a logical unit area and gave
prelimnary approval to the unit agreenent. (Statenent of Reasons (SR,
Ex. 18.) Milcan filed a conpl ete copy of its docunentati on on March 27,
1992. The BLMs April 1992 Deci sion denyi ng approval of Wl can's proposed
unit stated:

Ve regret to informyou[,] however[,] we have accepted the Lhit
proposal submtted by CE Expl oration. V& gave both proposal s
careful consideration. Qur reviewincluded degree of overall
effective control and control commensurate wth geol ogy wth
proj ected heat content, power narketing and experience, and
conpl et eness and accuracy of the Lhit Agreenent and F an of
peration. It was difficult to nake a choi ce.

The CEE filed its initial request that the Deschutes Lhit be decl ared
logically subject to explorati on and devel opnent and a proposed uni t
agreenent on Septenber 27, 1991, and filed a plan of operation on Gt ober
7, 1991. 1/ n Novenber 15, 1991, BLMapproved CEE s proposed unit as a
logical unit area, as corrected to include 17,821. 33 acres. (SR Ex. 19.)

The Deschutes Lhit consists of two areas. (e is a block of | eases on the
western side of the Monunent which includes nost of the land wthin 3 mles
of the Monunent that is part of Vulcan's proposed unit, but omts areas
further to the west, and additional |and on the north and northeast of
Wul can's proposed unit. The second area lies on the northern side of the
Mbnunent, northeast of the western bl ock and separated fromit by Mnunent
lands. The CEE filed revised versions of its proposed unit agreenent on
Decenber 13, 1991, and January 3 and 15, 1992, and February 3, 1992. The
BLMgranted prelimnary approval by letter dated February 4, 1992, and CEE
filed final docunentation on March 30, 1992. Smlar toits letter to
Wl can, BLM's April 20, 1992, Decision approving CEE s proposed unit stated
that its reviewhad "included the degree of overall effective control and
control relative to geol ogy, estinmated heat content, power narketing and
experience, and conpl et eness and accuracy of Lhit Agreenent and P an of
(peration.”

Wl can's SCR request ed that both Deci sions be stayed pendi ng revi ew of
the appeal. (SORat 3.) By Oder dated Septenber 21, 1992, C(EE was

1/ The copy of the application contained in the case file includes only
the first page of CEE s cover letter in which CEE requested "approval of
the proposed formof Lhit Agreenent and Exhibits A and B of the Lhit
Agreenent.” Neither exhibit is part of the copy of the application. The
file, however, contains revised exhibits Aand Bfiled wth BLMon Nov. 8,
1991, as well as subsequent revi sions.
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allowed to intervene in the appeal and Mul can's request for a stay was
taken under advi senent. Subsequently, Mul can's request that an
admnistrative | aw judge be assigned for a hearing was taken under
advisenent. As noted by BLM the April 20, 1992, Decisions did not require
an appel lant to request a stay to preclude a Decision frombecom ng
effective. (BLMAnswer at 15; see 58 Fed. Reg. 4939 (Jan. 19, 1993).) The
CEE s request that the Decision approving its Deschutes Lhit be placed into
full force and effect was denied by Oder dated Cctober 21, 1993.

Nunerous briefs and supporting docunents have been filed by the
parties. Ml can supplenmented its SSRwth several Aifidavits and 20
exhibits, and BLMs and CEE s Answers included Affidavits and exhibits.

Wul can filed additional docunents wth its Reply to the Answers. The BLM
to correct what it believed to be inaccurate assertions in Vil can's Reply,
submtted another Affidavit wth supporting exhibits. A second round of
briefing occurred after the US DOstrict Gourt for the Dstrict of Gegon
(Dstrict Gourt) ruled in Mulcan's favor and agai nst CEE in the dispute
over rights to several |eases, including CR 45506 (Gv. No. 92-6264- HQ
June 6, 1994). 2/ In addition to docunents related to the Decision, WIcan
filed two suppl enents to its SR By Oder dated March 9, 1995, the Board
closed the record on appeal . 3/ Onh February 20, 1996, the Whited Sates
Qourt of Appeals for the Nnth Qrcuit (Nnth Qrcuit) reversed the
Dstrict Gurt in Vulcan Power . v. CE Exploration, dvil No. C-92-
06264-MH ruling in CEE s favor in the dispute over rights to the | ease
for (R 45506, anong ot hers.

| ssues Presented

Due to the nunber and variety of argunents raised by the parties,
little would be gained by presenting themin detail prior to addressing
each

2/ Mulcan's SC(Rincluded a copy of its Gonplaint against CEE (SCR Ex.
7.) In addition to the June 6, 1994, opinion ruling in Wl can's favor,

Wl can has submtted a copy of an earlier ruling on Vil can's Mtion for
Summary Judgnent, (dv. No. 92-6264-HQ Feb. 25, 1994), and a copy of the
court's judgnent directing "[t]hat defendant assign to plaintiff US

geot hermal | eases (R 11987 and (R 11992, and 64.9 percent of conpensatory
lease (R 45506." (dv. No. 92-6264-HQ Cct. 13, 1994, at 1.) 1 Aug. 29,
1994, (EE=filed a copy of its Mition requesting that the court reconsider
its June 6, 1994, Decision. O Nov. 7, 1994, (EE provided a copy of its
notice of appeal tothe Nnth drcuit. O Feb. 20, 1996, the Nnth Qrcuit
reversed the Ostrict Gourt and determined that the Vul can option to

pur chase had not been properly exercised, and it vacated the assi gnnent
order. The Nnth Qrcuit found that Mul can's attenpted exercise of the
option to purchase fail ed because the option was not exerci sed according to
its terns before it expired. See Wulcan Power . v. CE Exploration, dv.
No. COV-92-06264- MRH Feb. 20, 1996.
3/ O Sept. 10, 1996, the Board recei ved Wul can's Mtion to Re-Qpen Record
and Third Suppl enental Menorandumto Satenent of Reasons. h Sept. 27,
1996, CEE opposed this latest Mtion. Ml can's Mtion is denied.
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intun Sufficeit to say that Mul can's SOR rai ses seven i ssues whi ch
have remai ned, wth variations, the subject of subsequent briefs. They are
whet her :

1. The BLMfailed to take into account the environnental consequences
of its actions inviolation of 43 CF R § 3283-2. 1.

2. The BLMshoul d have w t hhel d i ssuance of | ease (R 45506, approval
of a unit agreenent, and forced joinder of Mulcan's interest in (R 45506
until resolution of the conflict between Wul can and CEE over their
ownership interests.

3. The BLMerred in the nmanner in which it anal yzed control of
surface acreage and underlying geol ogy to determne the "effective control
of operations."

4. The BLMerred in approving the Deschutes Lhit as "land | ogical ly
subj ect to devel opnent™ as a singl e consolidated unit.

5. The BLMerred in approving an i nequitabl e unit operating agreenent

(UR.

6. The BLMfailed to recogni ze that CEE s pl an of operations
contained errors, was inconplete, and inferior to Vul can's in accuracy,
conpl eteness, and rel ative timng.

7. The BLMerred in using "experience" and "power narketing" as
criteriato evaluate the applications and relied upon i nadequat e or
incorrect infornmation in review ng experience.

Wl can asks the Board to reverse both of BLMs April 20, 1992, Decisions so
as toreect CEE s proposed unit and approve Mulcan's. In the alternative,
Wul can requests that the Board reject both proposals and require BLMto
reopen its decisi onnaki ng process to allow both parties to suppl enent their
proposals. (SRat 2.)

After considering the briefs and docunents submtted by the parties,
we concl ude that the Decisions nust be set aside and renanded to BLM As
di scussed bel ow, several reasons conpel this conclusion. Because we are
avare that not all natters pertaining to devel opnent of | eased areas were
affected by the automati c stay of the Decisions, including approval of
drilling permts and a plan of operation, see Qegon Natural Resources
Qounci |, 1BLA 94-815 (Dec. 2, 1995), we address each issue rai sed by Wl can
and the argunents of the parties to the extent necessary to all ow BLMto
revi ew the proposed units on renand.

1. Ewironnental Gonsequences

Mulcan's first argunent, that "BLMfailed to take into account the
envi ronnent al consequences of its actions in violation of 43 R 3283-2.1,"
par aphrases the cited regul ati on:
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A duly executed unit or cooperative agreenent shall be
approved by the Secretary or his/her duly authorized
representative upon a determnation that such agreenent is
necessary or advisable in the public interest and is for the
pur pose of properly conserving the natural resources, taking into
account the environnental consequences of the action.

(SSRat 5.) Milcan clains that BLMfailed to consider infornation
concerni ng the environnental consequences of the proposed units and that "a
conpari son woul d have shown that devel opnent of the | eases wthin the

Wul can unit woul d have far |ess inpact on sensitive environnents and | ess
public controversy than the CBEE unit." 1d. To support that argunent,

Wl can presents an anal ysis of the land status designations of the acreage
in each proposed unit, show ng that CEE s includes a greater nunber of
environnental |y restricted acres, and argues that the | ower nunber of
restricted acres in its proposal establishes the superiority of its
proposal . (SRat 6-10; Exs. 10-12.) 4/ By neglecting this infornation,
Wl can contends, BLMfailed to consider a natter of material significance
and viol ated the "reasonabl eness requirenent” set forth in Southern Uah
Wl derness Aliance, 114 I1BLA 326, 332 (1990), in which the Board stated:

[A] determnation that a proposed action wll not have a
significant inpact on the quality of the hunan environnent wll
be affirned on appeal if the record establishes that a careful
revi ew of environnmental probl ens has been nade, rel evant areas of
envi ronnental concerns have been identified, and the final
determnation is reasonable. A party challenging the
determnation nust show* * * that the analysis failed to

consi der a substantial environnental question of naterial
significance to the action for which the anal ysis was prepar ed.

(SSRat 5-6.) Milcan also cites the National Environnental Policy Act
(NEPA), 42 US C 8 4332 (1994), and contends that the "hard | ook doctrine
shoul d apply to approval of a unit agreenent or a UA (SR at 14.)

A though not articulated by VMul can, the issue it raises by invoking
the "hard | ook” doctrine is whether BLMshoul d have prepared an
environnental assessnent (EA) or environnental inpact statenent (HS) prior
to approving either proposed unit. Unhderstanding this to be the question,
both BLMand CEE argue that the Departnental Manual (DV) categorical ly

4/ The restricted areas include a specia nanagenent area created by the
Newberry National Vol canic Mbnunent Act for which no surface occupancy

| eases are issued, Pub. L. No. 101-522, § 4(a)(5), 104 Sat. 2288, 2291
(1990), a transferral area whi ch nust be nanaged "to preserve the natural
val ues of the area which would qualify it for designation as a national
nonunent, " id., section 2(b)(3) at 2289, designated roadl ess and scenic

vi ew nanagenent areas in the Deschutes National Forest, an area desi gnat ed
as "less suitable" for power plant facilities by the Qegon Energy Facility
Sting Gouncil, and general forest |ands. See also Pub. L. No. 101-522, §
4(c), 104 Stat. 2288, 2292 (Nov. 5, 1990).
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excl udes approval of unitization agreenents fromNEPA review (BLM Answer
at 10; CEE Answer at 9.) The BLMal so argues that an Affidavit by Patrick
H Geehan, Deputy Sate Drector for Mneral Resources and the official

i ssui ng the Decisions on appeal, shows that BLM consi dered the

envi ronnent al consequences of its Decision. (BLMAnswer at 9-10; Aff. at
8.) 5/ The CEE points out that considerabl e environnental review was
conducted by BLMand the Forest Service as shown by the preparation of the
Surface Resource Analysis prior to creation of the Monunent, and as
reflected in surface use restrictions and | ease stipul ations on various
lands in its Deschutes Lhit. (CEE Answer at 9-12.) The CEE further notes
that environnental concerns about geothernal devel opnent were reviewed in
the Deschutes National Forest Land and Resource Managenent Flan and its
acconpanying HS (CEE Answer at 16.) Wiile it nay be true that BLM
relied upon the environnmental review and anal yses contai ned i n these
docunents, neither was included in the admnistrative record submtted on
appeal . Mreover, the April 20, 1992, Decisions at issue in this appeal
did not refer to or cite these docunents as a basis for BLMs concl usi ons
and action. 6/

[1] The doctrine that Federal agencies nust take a "hard | ook" at the
envi ronnent al consequences of their actions is the fundanental point of
NEPA s requi renent that Federal agencies prepare statenents addressing
"maj or Federal actions significantly affecting the quality of the hunan
environnent." 42 US C 8 4332(2)(Q (1994); see Marsh v. Oegon Natural
Resources Gouncil, 490 US 360, 374 (1989), K eppe v. Serra Qub, 427
US 390, 410 n.21 (1976), Serra Qub v. Hathaway, 579 F. 2d 1162 (9%th Qdr.
1978); Mandel ker, NEPA Law and Litigation, 8§ 3:07 (1984). The | anguage
Wl can enphasi zes from Southern Wah Wlderness Alliance, supra, is one
statenment of the standard this Board applies inreviewng an EAor HBS to
det ermne whet her BLMhas taken the "hard | ook" required by NEPA

5/ Geehan states that he "noted that geothernal |eases in the Newberry

Vol cano area contain the nost restrictive conditions that are possible to

i npose, " including "one that reserves to the Lhited Sates the option of
prohibiting all actions on the | ease, the so-called contingent right
stipulation (see Exhibit F)." (BLMAnswer, Aff. at 8.) See generally
Lhion Ol G. of Gal., 102 I1BLA 187 (1988). Exhibit Fis a single page,
undat ed and unsi gned, bearing the notation "CR 48001." The nuniber is not a
lease in either of the proposed units. The only | ease which is part of the
record before the Board, (R 45506, does not contain the provision, although
it does prohibit surface use and occupancy wthin the special nanagenent
area. See note 3, supra. Geehan also states that he noted that

envi ronnent al concerns had been reviewed by BLMand the Forest Service in
preparing the "Surface Resource Anal ysi s" whi ch devel oped | ease
restrictions for the Monunent area. (BLMAnswer, Aff. at 8.) That
docunent is not part of the record.

6/ It seens unlikely that an HS prepared to revi ew t he envi ronnent al
effects of a general forest plan anticipated the specific unitization and
devel opnent proposal s CEE and Mul can woul d | ater present. See, e.g.,

Sout hern Uah Wl derness Alliance, 123 | BLA 302 (1992).
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Apart fromNEPA however, and contrary to Vul can's apparent claim Sout hern
Uah Wl derness Alliance and simlar Board decisions do not establish an

I ndependent / separat e standard for review of environnental issues. Thus, as
correctly perceived by BLMand CEE, the issue is whether NEPA requi red BLM
to prepare an EA to determine whet her approval of a unit agreenent woul d
significantly affect the quality of the human environnent.

[2] Ve do not, however, agree wth BLMand CEE that the issue is
resol ved by the DM Regul ati ons promul gated by the Gouncil on
Environnental Quality authorize Federal agencies, when adopting procedures
to inpl enent NEPA to define categories "of actions which do not
individually or cumul atively have a significant effect on the hunan
environnent * * * and for which, therefore, neither an [EA nor an [HY is
required." 40 CF R 8 107.3(b)(2)(ii), 8 1508.4. The DM provi des such
"categorical exclusions" in appendi ces to chapter 6, part 516. The BLMand
CEE cite appendi x 5 which, under the title "Huid Mnerals,” exenpts:
"Approval of unilization [sic] agreenents, communitization agreenents,
drai nage agreenents, underground gas storage agreenents, conpensatory
royalty agreenents, or devel opnent contracts.” 516 DM6, App. 5, 5.4B(4)
(May 19, 1992). W& assune that the intended word was "unitization" rather
than "unilization,” and wll refer toit as such, and find that the history
of the Geothermal SeamAct, 30 US C 88 1001- 1027 (1994), precl udes
construi ng the provision to include geothernal resources.

The Departnent originally took the position that geothernal resources
were neither "val uabl e mneral deposits” available for |ocation under the
mning laws, see 30 US C § 22 (1994), nor subject to |easing under the
Mneral Leasing Act, 30 US C 88 181-287 (1994). See Solicitor's Qpinion
"Geot hernal Leasing in Designated WIderness Areas,” 88 Interior Dec. 813,
815 (1981); Qpin, "The Law of Geothermal Resources,"” 14 Rocky Mn. Mn. L.
Inst. 123, 142-46 (1968), and docunents cited. The Departnent al so
nal ntai ned that geothermal fluids were not reserved as mineral s under the
S ockrai sing Honestead Act, 43 US C 88 291-302 (1994). 1d. at 139-40.
Subsequent |y, however, the Lhited Sates successfully nmai ntai ned t hat
geot hermal resources had been reserved under that Act. ULhited Sates v.
Lhion Ol @. of Gilifornia, 549 F.2d 1271 (9th dr.), cert. denied sub
nom Qtoboni v. Lhited Sates, 434 US 930 (1977), rehearing deni ed, 435
US 911 (1978).

The uncertain | egal status of geothernmal resources on Federal |ands
led to the adoption of the Geothermal S eam Act, which defines "geot her nal
steamand associ at ed geot hernal resources” as:

(i) al products of geothernmal processes, enbracing indi genous
steam hot water and hot brines; (ii) steamand ot her gases, hot
water and hot brines resulting fromwater, gas, or other fluids
artificially introduced into geothernal fornations;, (iii) heat or
ot her associ ated energy found in geothermal fornations; and (iv)
any byproduct derived fromthem

30 US C § 1001(c) (1994).
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"Byproduct” is defined to nean:

[AAny mneral or mnerals (exclusive of oil, hydrocarbon gas, and
hel ium) which are found in solution or in association wth

geot hermal steamand whi ch have a val ue of |ess than 75 per
centumof the val ue of the geothernmal steamor are not, because
of quantity, quality, or technical difficulties in extraction and
production, of sufficient value to warrant extracti on and
producti on by thensel ves.

Id.; see 43 CF.R § 3200.0-5(d). Under the latter definition, sone
mneral s may be devel oped by a geothernal | essee because they are defined
to be part of the geothernal resource, but the geothernal resource itself
isnot amneral. See also 30 US C 88 1008, 1025 (1994); 43 CF.R 8§
3203.1-6. The Solicitor has al so opi ned "that geothernal resources are not
"mneral’ as that word is generally understood in the mneral |easing
lans.”" Solicitor's pinion, supra, at 818; but see Eugene Vdter & Hectric
Board, 98 IBLA 272 (1987) (affirmng rejection of geothernal |ease offers
for Tands in wlderness area wthdrawn frommneral leasing). In keeping
wth the distinction, the provision BLMcites includes comunitization
agreenents, drai nage agreenents, and underground gas storage agreenents—
natters which are not part of geothernal devel opnent. See BLM Response to
Suppl enent SOR Aff. at 11-12. Nor does the history of the categorical
excl usion offer any clear basis for concluding that it includes geothernal
leasing. 7/ (Qonsequently, in the absence of express |anguage that the
terns "Huid Mneral s" and "uni[t]ization" in appendi x 5 enbrace geot her nal
resources, we decline to construe themin that fashion.

Because we find the cited categorical exclusion does not exenpt
approval of a proposed geothernal unit fromN=EPA BLMs Decisions nust be

7/ A one tine, categorical exclusions for sone geothernal activities were
included in appendi x 5 under a "Mneral s" headi ng, although unitization
agreenents were not nentioned. 46 Fed. Reg. 7492, 7495 (Jan. 23, 1981), 47
Fed. Reg. 50,368, 50,372 (Nov. 5, 1982); see Serra dub, The Mno Lake
Gmmttee, 79 | BLA 240, 249-50; S erra Qub, The Mno Lake Commttee (h
Reconsi deration), 84 IBLA 175 (1984). LUhtil 1993, appendi x 2, applicabl e
tothe US Geol ogical Survey, provided excl usions for "Geot hernal

Resour ces” and an "Admni strative and General " section exenpted approval of
unitization agreenents. 46 Fed. Reg. 7485, 7487 (Jan. 23, 1981), 58 Fed.
Reg. 47,473 (Sept. 9, 1993). Apparently this section was consul ted when
appendi x 5 was revised to apply to onshore mneral s operations transferred
to BLM as an exclusion for unitization agreenents was included in an
"Administration” section under "Mnerals" and the |ist of specific
exenptions for "Geothernal Resources” was expanded. 48 Fed. Reg. 43, 731,
43,734 (Sept. 26, 1983); see 48 Fed. Reg. 8982, 8983 (M. 2, 1983).
However, when appendi x 5 was revised to its current form the specific
exenptions, as well as the headings, were elimnated. See 57 Fed. Reg.
10,913, 10,918 (Mar. 31, 1992); 54 Fed. Reg. 47,832, 47,834 (Nov. 17,
1989). The sol e nention of geothernal resources now appears in a list of
CFR parts which "may apply to a particular application.”" 516 DM6,
appendi x 5, 5.2B(10) (My 19, 1992).
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set aside. For this reason we need not deci de the purpose or scope of the
clause "taking into account the environnental consequences of the action"
upon whi ch Mulcan relies. Watever duty it inposes woul d be satisfied by
preparation of an EAor BS and thus it woul d be prenature to decide the
extent of the reviewrequired when such a docunent has not been prepared.
Wl can's argunment that a conparison of |and status designations shows the
superiority of its proposal because it has fenced environnental |y
restricted acres, is msplaced. The clause requires BLMto consi der

envi ronnent al consequences. Protective land classifications are
undoubtedly rel evant, but the clause neither limts BLMto considering such
information nor nandates that the sel ecti on between conpeting proposed
units shall be determined by the environnental inpact each wll have.

Wul can's argunent al so fails to acknow edge that unitization is intended to
allowwells and facilities to be efficiently located and that not all |and
inaunitized area wll be devel oped or equal |y affected by devel opnent.

I ndeed, restrictive land classifications may be regarded as environnental |y
favored because the unit operator nust take into account, design for, and
mtigate danage to | and on which the protected resources are |ocated. See
BLM Answer, Aff. at 9.

2. Hfect of Lease Gontroversy

Wl can' s second argunent is that

BLM despite its know edge of a controversy between the applicant
CEE and MULCAN concer ni ng assi gnnent of | eases[,] failed to (1)
w t hhol d approval of any unit agreenent containing the | eases in
controversy[,] (2) wthhol d i ssuance of |ease (R 45506, and (3)
w thhol d any action for forced joinder of interests in CR 45506
until resolution of the conflict.

(SSRat 15.) It appears that | ease (R 45506 was issued as parti al
conpensation for relingui shrent of |eases (R 11987 and (R 11992. The copy
of |ease (R 45506 provi ded by BLMshows that 87.22 percent was issued to
CEE, 9.36 percent to Vulcan, and 3.42 percent to Terry Alen Kraner.
Mulcan's claimto a greater portion of (R 45506, as well as to 100 percent
of leases (R 11987 and (R 11992, arises froman option to purchase the
latter two | eases obtained by its predecessor-in-interest. The CEE
rejected Vulcan's attenpt to exercise the option, (Ml can Response, Exs. 1-
3), and that position has now been upheld by the Nnth drcuit.

Wl can argues that under Pat Reed, 119 IBLA 338 (1991), BLMshoul d
have wthheld all action until its dispute wth CEE was resol ved. (SR at
15, 17.) In Reed the Board stated:

The policy of the Departnent has been that it wll not adjudicate
private disputes regarding the validity and effect of oil and gas
| ease assignnents and contracts pertaining to themuntil the
parties have had an opportunity to resol ve themprivately or in
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court. Thus, when the Departnent receives notice of a
controversy, it wll act to maintain the status quo in order to
allowthe parties tine to reach a resol ution.

Reed, supra, at 342-43; see Vdllis v. Pan Anerican Petrol eum Gorp., 384
US 63 (1966). Wthits Reply brief Wil can has presented docunents to
show that BLMwas aware of the controversy.

The BLMargues that Reed is distingui shabl e because it recogni zed the
ownership of one party rather than another by approving a | ease assi gnnent .
(BLM Answer at 7.) The BLMal so states that | ease (R 45506 was of fered to
all the existing | ease hol ders in conpensation for the relinqui shnent of
prior lease rights by a Decision dated My 10, 1991, and that a copy was
sent to CEE, Vdters, the assignor of the disputed options, and Geo- Newberry
Qater, Inc., Wlcan's predecessor-in-interest. 1d. The BLMasserts that
no one objected to issuing | ease (R 45506, and Wul can shoul d not be al | owed
to collaterally attack the decision to do so. Id. at 7-8. The BLMal so
asserts that it has aright to rely upon official records in naking
deci sions concerning | ease admnistration. Id. at 8 Smlarly, CE
argues that Wul can should not be allowed to question BLMs Decision to
i ssue | ease (R 45506 when neither it nor its predecessor appeal ed. (CEE
Answer at 17.) The CEE contends that, absent an appeal, the conflict over
the l ease did not provide a reason to wthhol d approval of its proposed
unit. Id. at 17-18.

V¢ agree wth BLMand CEE that the Decision to i ssue conpensat ory
| ease (R 45506 is not before us, but reach that conclusion on a different
factual basis. Athough the My 10, 1991, date identified by BLMis
accepted by Wl can, (Ml can Response to BLMand CEE Answers, Carter Aff. at
1), the record on appeal does not include a copy of that Decision. The
copy of |ease (R 45506 provided by BLM however, is acconpani ed by a Mrch
2, 1992, Decision addressed to CEE, which accepts CEE s rel i nqui shnents as
of that date and encl oses | ease (R 45506. The lease is signed by the
Chief, Lands and Mneral s Adj udi cation Section, and bears the sane date.
Thus, the record before the Board shows that the Decision to issue
conpensatory | ease (R 45506 was i ssued March 2, 1992, and was subject to
appeal at that time. 43 CF R § 4.21(a).

Wul can did not object to issuance of |ease (R 45506 when it submtted
its relinquishnents to BLM apparently because it believed it had preserved
its rights under the option. See CEE Answer, Ex. |; Wul can Response at 9.

Nor did Mulcan file an appeal after receiving its copy of the Decision.
Therefore, we find that Mul can did not tinely appeal the Decision to issue
conpensatory | ease (R 45506 and thus the question whether its issuance
shoul d have been wi t hhel d pendi ng resol uti on of the controversy between
Wl can and CEE is not before us.

Nor do we agree that Reed required BLMto have w thhel d approval of
CEE s proposed unit pending resol ution of the di spute between Wil can and
CEE |In Reed, BLMapproved a | ease assi gnnent and deni ed an assi gnnent of
the sane | ease to the appel |l ant due to deficiencies in the docunents he had
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filed. Reed, supra, at 340. The Board di sapproved the action because it
found that the conflicti ng assignnents filed by the parties had put BLMon
notice that there was a dispute about entitlenent to the | ease, and, by
approving an assi gnnent, BLMhad recogni zed record title in one party, in
effect taking sides in a private dispute. |d. at 243. The Board al so

di sapproved BLM s i ssuance of a decisi on approving the rival assi gnnent

w thout notifying Reed as an adverse party. 8 As BLMpoints out, approval
of G&E's proposed unit did not entail recogni tion of record tltIe but
rather relied upon assignnents previously approved. See al so Lawence H
Merchant, 81 I BLA 360, 364 (1984).

[3] The Board has frequently recogni zed that BLMmay rely upon record
title in nmaki ng deci sions concerning | eases. See, e.g., Rute Energy .,
116 IBLA'1, 6 (1990). Wiile we are not prepared to hold that BLMnay do so
despite all know edge it nay have of underlying | ease disputes, we find BLM
acted properly inthis case. 9/ 1In accord wth its records, BLMi ncl uded
the 1,200 acres in | eases (R 11987 and (R 11992 in the acreage over which
CEE was deened to have "effective control” of the surface. See BLM
Response, Aff. at 1, CEE Answer, Ex. J. Qorrespondi ngly, BLMexcl uded 640
acres in lease (R 11992 fromthose classified as "coomtted' to Wil can's
unit. The 560 acres of |ease (R 11987 are not part of Mul can's proposed
unit. (BLMAnswer, Aff. at 6; Ex. A) The BLMdid not count the 1, 109. 89
acres of |ease (R 45506 as under the "effective control " of either
appl i cant, apparently because they were not "fully coormtted' to either
proposal . See BLM Response to Suppl enents, Aff. at 10-11. The di sputed
acreage that BLMincluded in CBE s pr oposed unit and excl uded fromWil can' s
proposed unit was a snall portion of the total acreage of each, and the
consequence of del ayi ng a deci si on pendi ng resol ution of the di sput e woul d

8/ Inthis respect, the present appeal is simlar to Reed. Like BLMs
appr oval of the assignnent in Reed, the Decision approving CEE s proposed
unit did not name VUl can as an adverse party. The BLMrecogni zed that the
two proposal s included nany of the sane |ands and that both coul d not be
approved. (BLMletter of Feb. 4, 1992, SCR Ex. 18.) Accordingly, BLM
shoul d have either issued a single Decision addressi ng both applications or
naned Vul can and CEE as parties to the separate Decisions issued to each.
Because BLMi ssued the Deci sions si mul taneously and sent MUl can a copy of

t he Deci sion approving CEE s proposal, Vil can was able to tinely appeal
both. If the timng had been different, this appeal mght be revi ened
after a period during which CG&E had proceeded on the belief that the
Decision approving its unit was final. . Chevron US A Inc., 111 IBLA
96, 100 (1989) (approval of expansion proposal subject to appeal)

9/ Inits Arswer, BLMcontends that Wil can never requested a post ponenent
of action on the proposed plans prior to the issuance of the Apr. 21, 1992,
Deci sion approving CEE s plan. (BLMAnswer at 8.) A though Wil can ar gues
that BLMknew of the dispute between Wil can and CEE and thus shoul d have
stayed all action pending a resol ution, the record does not contain any
such request, and Wil can has not produced one or alleged that a reqguest was
nade before it filed suit in July 1992.
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have been to deprive other |essees and owners of working and royalty
interests of the potential benefits of unitization. 1d., Af. at 2-3. In
t hese ci rcunstances, we concl ude that Reed did not require BLMto delay a
deci sion on the proposed units.

FHnally, Wil can argues that BLMshoul d have w t hhel d ordering j oi nder
of its interest inlease (R 45506 until resolution of the controversy wth
(EE The argunent is wthout nerit. The BLMs April 20, 1992, Decision
addressed to Mul can stated "we are requiring all |essees and worki ng
interests of record on | ease (R 45506 to join the approved Deschutes Lhit."

(SIR Ex. 2 (enphasis supplied).) A the tine, BLMs records showed
Wul can hel d 9.36 percent of |ease (R 45506. There was no controver sy
concerning ownership of this interest, and the April 20, 1992, Decision did
not pertain to the disputed interest.

S andards of Revi ew

The renai ning issues require briefly addressi ng the standards of
reviewidentified by the parties. Approval of a unit or cooperative
agreenent is governed by 43 CF. R 8§ 3283.2-1, which requires "a
determnation that such agreenent is necessary or advisable in the public
interest and is for the purpose of properly conserving the natural
resources * * *." |n addition, BLMand CEE cite Board deci si ons whi ch
state that a decision wll be upheld on reviewif it has a rational basis
inthe admnistrative record and that an appel | ant has the burden of
show ng by a preponderance of evidence that the decision was in error,
e.g., Suzanne Vdl sh, 75 I BLA 247 (1983); Atlantic Rchfield G., 63 I BLA
263 (1982). The BLMal so notes the Board has held that the Secretary is
entitled to rely upon the reasoned anal ysis of his technical experts on
geothermal |eases, e.g., Quadra Geothernal, Inc., 82 IBLA 188, 200 (1984).
Wl can di sputes the nanner in which these standards shoul d be appli ed.
(Mul can Response at 30-33.)

A though BLMand CEE identify the correct standards, the record BLM
submitted consists al nost entirely of docunents filed by the parties when
proposing their units and | acks the requisite docunentation of BLMs revi ew
and deci si onnaki ng process. V¢ have specifically noted the absence of sone
itens, and based upon the file and docunents submtted, nust concl ude that
the BLM Deci sions are not supported by the record. 1In such a case, the
Decisions are properly set aside and renanded. See Predator Project, 127
| BLA 50, 53 (1993), and cases cited; Shell Ofshore, Inc., 113 I BLA 226,
233-34, 97 Interior Dec. 73, 77-78 (1990); Kanawha & Hocki ng Goal & Goke
., 112 I BLA 365, 368 (1990).

[5] The BLM however, correctly notes that the Board accepts
post deci si onal docunentation and that it has been provided Affidavits by
Geehan, the official issuing the Decisions on appeal, as well as supporting
exhibits. Athough BLMis correct that such docunents nmay serve to
suppl enent the record on appeal, they are not necessarily equivalent to a
cont enpor aneous record. See Save Qur Qunier| and Mbuntai ns, Inc., 108 | BLA
70, 85-86, 96 Interior Dec. 139, 147-48 (1989). An affidavit prepared to
respond to specific issues and argunents rai sed by an adverse party is not
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a substitute for a conpl ete and cont enpor aneous record of the facts,

anal yses, policies, and reasoni ng upon which the agency relied in the

deci si onnaki ng process. Wthout such a record, it is inpossible to answer
the broader question of whether there was a rational basis for the Decision
at the tine it was nade. Mreover, conclusory or argunentative statenents
by an affiant need not be accepted for purposes of appellate review In
this case, there is an additional limtation presented in that the
docunents do not include any anal ysis of the proposed units by BLM

geol ogi sts or technical experts. Athough Geehan states that he acted
"[With the assistance of ny professional geol ogic staff,” (BLM Answer,

Aff. at 1), absent docunentation, no special weight can be accorded to this
assertion.

3. Hfective Gntrol of (perations

The regul ations pronul gated by BLMprovide, inter alia, that a unit
agreenent nay not be approved unless its signatories "hol d sufficient
interests inthe area to give effective control of operations therein.” 43
CFR 83283.2-1. As quoted above, BLMs letter to CEE stated that it had
reviewed the "degree of overall effective control and control relative to
geol ogy, [and] estinated heat content,"” while its letter to Wl can stated
that it had reviewed the "overal| effective control and control
commensurate wth geology wth projected heat content.” Thus, as argued by
the parties, BLMreviewed "effective control” inregard to two natters—
control of surface acreage and control of the surface overlying potentially
productive geol ogy. Wl can argues that BLMerred in both matters.

Inrelation to its argunent concerning Reed, supra, Mul can asserts
that at the tine the BLM Deci sion was rendered wth regard to the di sputed
| eases, it controlled 79 percent of its proposed unit, while CEE exercised
control of only 62 percent of its |eases. Wil can further contends that
under any scenario, it had greater control of the surface area of its unit
than CBE had of its unit. (SCRat 18.) 10/ In response, BLMnotes t hat
Geehan states he found each party controlled about 69 percent of its
proposed unit and that he did not count |eases (R 42138 and (R 40497 as
part of either proposal because their assignnent to Vul can had not been

10/ Wil can al so relies upon several docunents to showthat BLMerred. [t
guot es geot hernal gui del i nes issued by a Mneral s Managenent Service (M)
office in Galifornia which state that 80 percent coormtted |ands is
desirable. (SCRat 19; conpare BLM Answer at 13; Geehan Aff. at 16.) The
adoption of that standard by an MV of fi ce nay suggest that there are valid
reasons for BLMto adopt a simlar standard, but does not establish that
BLMerred in approving a unit wth less control. Ml can al so quotes the
draft of an addition to the BLMMunual which states: "To assure effective
control over unit operations, generally at |east 85 percent, on an acreage
basis, of the lands wthin the unit area nust be fully, effectively, or
partially coomtted to the unit agreenent.” (BLMManual, Draft, H 3180-
1.11.C6.) As correctly noted by BBMand CEE, the draft concerns oil and
gas lease unitization and therefore is not controlling. (BLMResponse to
Suppl enents at 7-8; CEE Response to Second Suppl enent SCR at 12-13.)
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approved pendi ng the posting of reclamation bonds. (BLMAnswer at 6;
Geehan Aif. at 5 7.) Geehan also states that he excluded 1,280 acres in
| eases (R 11992 and (R 12419 fromthose coomtted to Vul can's unit because
"BLMrecords nust control ny decision.” Id. at 6.

Wl can' s argunent concerning effective control of surface acreage is
based upon a misreading of the regulation. It requires that the
signatories to a unit or cooperative agreenent "hold sufficient interests
inthe area to give effective control of operations therein,” 43 CF R 8§
3283.2-1, but does not require that BLMchoose between conpeting proposed
units based upon the percentage of acreage controlled. A though the record
does not reflect BLMs cal cul ation of acreage in determning that Wil can
and CEE each control |l ed 69 percent of their proposed units, even if Ml can
controlled a greater percentage of its unit, that fact would not control
the sel ection of a unit or negate the conclusion that both parties held
acreage sufficient to achieve effective control of operations. The nanner
i n whi ch the percentage of the total acreage has been cal cul ated by Wl can
and presented in support of its argunent does not denonstrate that BLM
erred in finding C&E effectively controlled the surface of its proposed
unit.

The second matter BLMreviewed in examning "effective control” was
control of the surface overlying potentially productive geol ogy. Wil can
notes that 43 CF. R 8§ 3281.2 requires an applicant to provide
"[g]eol ogical information, including the results of geophysical surveys,
and such other information as nay tend to showthat unitization is
necessary and advisable in the public interest * * *." |t asserts that
there are no drill holes for predicting heat content in proximty to the
northeast portion of CEE s proposed unit and that BLMerred i n not
di scounting the area in determning "effective control” based upon geol ogy.

(SSRat 19-20.) Milcan also clains that the drill holes on the western
side of the vol cano were about 4,000 feet deep and that the data are not
reliable for predicting production fromsignificantly deeper areas. (SR
at 20.) Milcan contends that no one has identified the geol ogi c features
inthe area of the Monunent which may indicate a cormercial geot her nal
resource and that BLMerred in assumng that control of land closer to the
cal dera provided greater "effective control.” Id. Additionally, WIcan
argues that the land in CEE s proposed unit which is severely restricted by
land cl assifications should be regarded as | ess potentially productive than
unrestricted | and, and, consequently, that BLMerred i n determning that
CEE had greater "effective control.” (SRat 21-22.)

The BLMdoes not directly respond to Wil can's argunents concerning its
reliance on heat content or the reliability of its data. Geehan, however,
states in his Afidavit:

In our review of the geol ogy, BLMwas fully aware that heat
content al one does not guarantee that a prospective expl oration
area W Il be productive, since other conditions |ike perneability
and the presence of fluids are al so required. However, given the
nmany uncertainties and unknowns of the area, it is a reasonabl e
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premse that those areas wth the highest heat, and the
shal | onest heat nmake priority exploration targets and offer at
this stage of our know edge a preferred exploration target.

(BLM Answer, Aff. at 2.) Geehan also states that he examned "the pattern
of control of each [proposed unit] relative to our predicted pattern of
heat distribution, as depicted on Exhibits B and C' (i sopach naps show ng
the proposed units) and found that "the lands controlled by CEE tend to be
[sic] enconpass those | ands we bel i eve to have hi gher tenperatures at
shal | ower depth.” 1d. at 5. He states:

It is generally believed by geol ogi sts who have worked in
the area, that there are one or nore buried magna bodi es roughl y
in the center of the volcano, (see Exhibit D [11/] and that the
area closest to the volcano's center contai ns nore heat than
areas nore distant fromthe vol cano's center. Thus the | ocation
and pattern of CEE s | eases gave it an advantage while the
location and pattern of Mulcan's | eases put it at a di sadvant age.

Id. at 6.

The CEE points out that heat content was the basis of the "Systemfor
Det ermni ng Geot hermal Resource Potential Egui val ents of Newberry Vol cano,
Qegon" (the Sudy), which was devel oped by BLMfor the purpose of issuing
conpensatory | eases and provi des a copy of the docunent. (CEE Answer at
3-4, 22; ExX. D) The study devel oped a fornmul a for estinating geot hernal
resource potential using data from10 exploratory drill hol es (CEE Answer,
Ex. Dat 8-10; see SCR Ex. 16). The (Bt defends BLMs use of heat content
as reasonabl e and appropriate and provides an Affidavit by its geol ogi st
di scussi ng vocanol ogi c, tenperature, resistivity, and structural data in
support of BLMs conclusions. (CEE Answer at 23; BEx. E) The CEE al so
describes the additional geol ogic evidence it provided BLMin support of
its Deschutes Lhit. (CEE Answer at 22-23; Ex. Eat 2.)

Wl can argues that "there is no heat flow data on the northeastern
bl ock of the CEE Lhit Proposal. The nearest enpirical data is much cool er
than on the Vul can domnated west flank.” (SCRat 20.) It further argues
that "the hi ghest tenperatures neasured in shal |l ow hol es do not necessarily
coincide wth the hottest areas of deep resource.” I1d. Appellant argues
that "[i]t is unknown whi ch observabl e geol ogic features are nost critical
to the actual location of commercial resource at Newberry." 1d. Thus,
according to Mul can, the northeastern block in CEE s proposed unit nust be
excluded. In our view Milcan' s argunent highlights the prospecting and

11/ Exhibit Dis MaclLeod and Sherrod, "Geol ogi ¢ Evidence for a Magna
Chanier Beneat h Newberry Vol cano, Qegon,” Journal of Geophysi cal Research
vol . 93, no. (Sept. 10, 1988). Both authors are identified as enpl oyees
of the US Geol ogical Survey.
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expl oration conponent of resource devel opnent. The issue is not whet her
BLMs data and assunptions are sufficient to prove the existence of a
commerci al resource, but whether, in the absence of proven data and
extensive test drilling, tenperature and proxinmty to the caldera are
reasonabl e indicators of priority exploration targets. Sated another way,
the question simlarly is whether, in the absence of proven infornation and
tests, the data show ng cool er tenperatures at one | ocation di sproves the
potential for comnmercial resource or the existence of other favorable

geol ogi c features at another location. V¢ find no ground for rejecting
BLMs inferences, and we are anare of no regulatory or statutory provision
that prohibits or restrains BLMs use of heat content and proximty to the
cal dera as a reasonabl e basis for establishing priority exploration targets
where better data are not avail abl e.

Havi ng said that, however, on remand BLMshoul d articulate its
rational e for including the northeastern bl ock in the proposed unit shoul d
it again determne inclusion to be appropriate. In particular, we note
that Acting Sate Drector Hobson minimzes the inportance of the acreage
to be gained and | ost by the rival proposals as a result of Wulcan's |egal
chal | enge because of the distance of the acreage fromthe vol cano center.
The map submtted by BLMas exhibit Ato its Answer suggests that CEE s
northeastern bl ock and (R 11987 and (R 11992 are about equi di stant fromthe
center of the vol cano.

Wl can presents two specific argunents concerning BLM s det er minati ons
of control of the surface overlying potentially productive geol ogy. Hrst,
it contends that BLMerred in excluding 1,280 acres in | eases (R 42138 and
(R 40497 because BLM knew t hey had been assigned to Mul can, and, it argues,
even if the assignnent had not been approved, Geo-Newberry had j oi ned t hem
to Mulcan's unit. (Ml can Response at 14-16.) Second, Wil can clai ns that
BLM nay have erroneously included 748.67 acres in CEE s northeast bl ock
that were only under application to lease. 1d. at 16. Ml can believes BLM
shoul d be required to recalculate its determnation of effective control to
correct the errors. Id. at 17.

In response to Mulcan's clains, BLMfiled a second Affidavit by Geehan
and supporting exhibits. Geehan states that BLMdid not promse Wil can it
woul d not count the disputed | eases in determning effective control and
that "unit cal cul ati ons are nade based on owners of record in the BLM
public land records at the tine the assessnent is nade."” (BLM Response,
Aff. at 1.) He disputes Mulcan's assertion that it shoul d have counted
| eases (R 42138 and (R 40497, arguing that Wul can incorrectly represented
the status of bonding on the | eases, which was a sufficient basis for
excluding the | ease acreage. (Geehan, however, concedes that counting the
748. 67 acres of |eases (R 46342 and (R 47936 as effectively control |l ed by
CEE was a "conputational inventory error,” because they were both | ease
applications. 1d. at 3. Nevertheless, he states: "Renoval of those two
areas fromCEE s tally of effective control acreage reduces their effective
control 4.2 percent. Al factors considered, we do not see a 4.2 percent
change in effective control as a significant change. D scovery of this
error is not sufficient cause to change the BLMUhit Decision.” 1d.

143 I BLA 27

WAW Ver si on



| BLA 92-373

The BLM al so addresses the cal culation of acreage in its response to
Wl can's renewed argunents followng its victory in district court. 1In
regard to possi bl e change of record ownership of |eases (R 11987 and (R
11992, BLMnotes that an Affidavit by Bic G Hoffrman, Acting Deputy Sate
Drector for Mneral Resources (apparently Geehan's successor), states that
t he change woul d add 640 acres to those commtted to Vul can' s proposed
unit, or 3.2 percent of its unit, and reduce those coomitted to CEE s unit
by 1,200 acres or 6.7 percent of its unit. (BLMResponse to Supplenents to
SRat 6, and Af. at 5.) The BLMalso notes that Hoffnan states that the
1,200 acres "lost by CEEif WCeventually prevails inits litigation, are
relatively distant fromthe vol cano center and are presently considered to
have | ower potential val ue than nost of CEE s | eases in the northwest part
of its proposed unit." 1d. Hoffnan stresses: "Mst of VWC s | ease
acreage is distant fromthe vol cano center, while nost of CEE s | ease
acreage is closer to the vol cano center (as close as the Newberry National
Vol cani ¢ Monunent Act allows). This proximty to the vol cano center is a
very inportant distinction.” 1d. at 6.

Wl can' s response expands upon anot her aspect of CEE s argunent. |t
contends that the infornation devel oped for establishing the Mnunent, as
represented on BLMs exhibits Band C is not a reliable basis on which to
nake a deci sion about unitization. (Response at 13.) Wil can argues that
BLMhas failed to explain howthe infornmati on was used to cal cul ate heat
content, provide tabul ations of the heat content of the proposed units,
identify a nethodol ogy, or provide data indicating where a geot her nal
resource mght be located. 1d. Ml can points out that the Sudy rejected
using di stance fromthe center of the Newberry crater as a basis for
adj usting heat content, while BLMand CEE now "contend that proximty to
the Qater is paranount,” and Wl can chal | enges BLMs rel i ance on the
caldera as the location of the heat source. Id. at 13-14. Ml can al so
clains that BLMs belief that areas wth heat near the surface offer nore
l'i kel y prospects for devel opnent is speculative. 1d. at 14.

It is clear that even given the exploratory aspect of resource
devel oprnent, many of Mul can's argunents have nerit. |ndeed, Geehan accepts
Wil can's basic point that heat content is not a clear indicator of the
| ocation of a geothermal resource, although it would establish a priority
expl oration target. Wiile Wil can and CEE provi ded BLM ot her i nfornati on,
nei ther Geehan's Affidavits nor the record explains what role, if any, it
played in BLMs Decisions. Exhibits Band C to which Geehan refers,
indicate that BLMdecided effective control of potentially productive
geol ogy relying sol ely upon the projections of heat content devel oped for
the purpose of issuing conpensatory |eases. See CEE Answer, Ex. Dat 10-11
and naps dated July 1989. Milcan's discussion of the limted data on which
those projections were based rai ses valid questions about their reliability
in determning effective control of the surface overlying potentially
productive geol ogy, particularly in regard to contouring on the northeast
side. See S(Rat 19-20, 27, Exs. 16, 17-1, 17-2; La Heur Af. at 5-7.

The question on review however, is not sinply whether BLMs anal ysi s
was deficient in sone respect or whether it mght have consi dered
additional information. It is not sufficient to point out that there is no
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reliable basis on which to predict wth certainty the location of a
commer ci al geothermal resource or to point out that various geol ogi c
features indicate that other areas may be productive. The question is
whet her the approach BLMtook in determining the extent to whi ch C& and
Wul can had effective control was reasonabl e and i s supported by the record.

Li ke Mul can's nore general argunent that BLMs Deci sions shoul d be set
aside due to insufficient information, the consequence of requiring
geol ogi cal | y concl usi ve i nformati on woul d be to precl ude approval of all
proposed units until geol ogi sts have acquired a sufficiently clear
understanding to allow BLMto properly determine "effective control."
Wul can correctly argues that BLMdid not reach its decisi ons about
effective control using all available relevant infornation, but fails to
show that other infornation necessarily would require or result in an
alternative analysis wth a nore certain or reliable result. Smlarly,
Wl can chal | enges BLM's reliance on the caldera as the location of the
presuned geot hernmal resource and the center for correlating heat content,
but does not offer an alternative. The geologic information it relies upon
appears to support its theory about where a commercial resource may be
| ocated, but does not constitute an anal ysis of "effective control " of
potential |y productive geol ogy. See SCR Exs. 16-1 and 16-2; Minson Aff.
at 4-6, La Heur, "A Geological Report on the Newberry Prospect” (Jan. 28,
1992) .

[5] Absent a show ng that BLMcoul d have used a better anal yti cal
nethod, its reliance upon heat content to determine control of potentially
product i ve geol ogy cannot be hel d to have been unreasonable. Wat is
unreasonabl e, however, is the dearth of data that BLMapparently consi dered
inreaching its Decisions. The record upon which BLMrelied is sinply
i nadequate to show how it reached a judgnent that the area control |l ed by
either CEE or Wul can created a superior resource opportunity under the heat
content criteriait has articulated. Wth an i nadequate admnistrative
record and no reasoned anal ysi s provided by BLM we nust renand these
Decisions to BLMin order that it can carefully articulate that data upon
which it relied in determning that CEE exercised control over nore
product i ve geol ogy using the heat content criteria described above.

A though we do not reject BLMs use of heat content as the basis on
which to determne effective control of the surface overlying potentially
productive geol ogy, we find that BLMerred in two other matters. Hrst, as
descri bed above, BLMadmits that it erroneously counted 748. 67 acres under
| ease applications as effectively controlled by CBEE  Second, we agree wth
Wil can that BLMerred in not counting the 1,280 acres of |eases (R 40497
and (R 42138 as coomtted to its proposed unit. Exhibit Bto Wil can's
proposed unit agreenent (as revised March 13, 1992) |ists Geo-Newberry as
the | essee of record for tracts 14 and 18, which are | eases (R 40497 and (R
42138. A joinder by Geo-Newberry shows that it ratified VMulcan's unit
agreenent, conmitting its working interests in the tracts. Thus, as Wl can
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argues, even if record title had not transferred, 12/ the | eases were
coomtted to its proposed unit. A though BLMwas properly concerned wth
bonding to insure that drill hol es woul d be plugged, it was not necessary
that the | eases be assigned to Vul can for themto be coormtted to its unit.

It isdifficut to ascertain the effect of correcting these errors.
As Mul can notes, the record does not show how BLMcal cul at ed t he acreage
under effective control or valued it inregardtoits relative heat
content. Inlight of the scant record, we can only assune BLMw || show
on remand, howit used the tract lists provided as exhibit B of the
proposed unit agreenents, the classification of acreage portrayed on BLMs
exhibit A and the estinated tenperatures at 10,000 feet and the esti nated
dept h of 400 degree Fahrenheit tenperatures portrayed on exhibits B and C
to establish relative weights for CEE and Mul can in evaluating their
respective clains.

Exhibit B for exanpl e, shows the estinated tenperature at 10, 000 feet
for the 190 acres of |ease (R 47936 to range between approxi nately 575 and
675 degrees, while exhibit Cindicates that a tenperature of 400 degrees
can be expected at about 6,000 feet. The 558.67 acres of | ease (R 46342
lie further to the north and, consequently, the estinated tenperature at
10,000 feet is closer to 500 degrees, while exhibit Cshows that a
tenperature of 400 degrees is likely to be found at a depth of over 8, 000
feet. The exhibits showthe 640 acres of |ease (R 40497 to have a
tenperature rangi ng fromapproxi nately 675 to 750 degrees at 10, 000 feet
and for tenperatures to reach 400 degrees at 5,500 feet on the eastern
boundary and 6,500 feet or bel owon the western side. Afewniles to the
south, the

12/ The BLMs view of the status of the | eases does not clearly appear in
the docunents in exhibit E The Mar. 3, 1992, Decision titled "Approval of
Assi gnnent (s) Denied,” states:

"BEncl osed you wi Il find three copi es per assignnent for geot hernal
| eases (R 15927, (R 40497 and (R 42138. Refunds of the filing fees for
t hese | eases have been aut horized because our decision of January 30, 1992
has already al l oned for the change of the nane of the record title hol der
fromGeo-Newberry Grater, Inc. to Mulcan. Therefore, these assi gnnent
copi es are unnecessary and w Il not be approved. "

It appears that BLMdenied the assignnents because it believed it had
al ready approved assignnent of record title to Vulcan by its Jan. 30, 1992,
Decision. That Decision (part of exhibit E), however, states that
"record title to geothernmal |eases (R 40497, (R 43004 and (R 42138 w | |
transfer only upon acceptance of a bond in the nane of Wil can Power Conpany
which wil cover all costs associated wth reclanati on of those | easehol ds
or wth the conpletion of the required reclamation of those | easehol ds when
approved by the BLMaut hori zed of ficer."
Athough the condition is clearly stated, the two docunents fail to show
who BLMregarded as the record title hol der on Apr. 20, 1992. See 43
CFR §3241.4; Aute Energy @., supra, at 5-6.
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640 acres of |ease (R 42138 is projected to have | ower heat content, wth a
tenperature at 10,000 feet of 600 degrees in the mdd e of the section and
of a tenperature of 400 degrees at depths ranging from®6,500 to 8,000 feet.

Thus, the acreage to be added to the area effectively control |l ed by
Mulcan is not only greater than that deducted fromCEE s total, but al so
has hi gher heat content. Absent a record show ng BLMs cal cul ati ons of the
acreage under effective control in each proposed unit and their relative
heat content, we are unable to weigh the effect that correcting the errors
mght have. The BLMs assertion that CEEw Il maintain greater control of
land near the center is insufficient. As shown on exhibits B and C heat
content is not directly proportional to distance fromthe cal dera.
Efective control of the surface overlying potentially productive geol ogy
was a significant, if not the prinmary, factor BLMrelied upon in choosi ng
(EE s proposed unit rather than Mulcan's. Wre we to decide the effect of
correcting the errors, we would have to do so wthout the benefit of the
techni cal expertise of BLMs geol ogists. Therefore, we set aside BLMs
Decisions so that it nmay reviewthe matter. See Chevron US A Inc., 111
| BLA 96, 105 (1989), overruled in part, Qvin Foholm 132 IBLA 301, 311
(1995).

4, Land Logi cal |y Subj ect to Devel opnent

Wul can argues that BLMerred in approving the Deschutes Lhit as "l and
logically subject to devel opnent” as a single consolidated unit. See 43
CF R 88 3280.0-5(a), 3280.0-5(d); SOR Exs. 18, 19. In support, Wl can
points to section 3.1 of CEE s UOA whi ch prohibits conbining the | ands
northeast of the Monunent and those west of the Monunment into a single
participating area, and argues that this constitutes an adm ssion by CEE
that the two areas cannot be devel oped as a singl e consolidated unit
logically subject to devel opnent. (SORat 22-23 and Ex. 14-C at 5; see
al so Wul can Response to CEE and BLM Answers at 17-18.)

The BLMresponds to Wil can's argunent by pointing to Geehan's
Affidavit, which states:

The creation of the N\MM[ Newberry National Vol cani ¢ Monunent |

| eft sone unnatural boundaries in the Newberry area. BLM
inherited those boundaries; we had no choice but to work wth
them The Newberry National Vol cani ¢ Monunent includes a
panhandl e that divides the CEE unit into two pieces, which are
about one mle of each other. Prior to creation of the Mnunent,
Federal geothernal |eases covered the panhandl e. The panhandl e
is not sowde as to preclude the explorati on fromone part
benefiting our geol ogi ¢ understanding of the other. Tenperature
gradients are expected to be especially useful. Devel opnent on
one parcel mght possibly affect the resource potential on the
ot her.

(BLM Answer at 9; Aff. at 17-18.) The BLMargues that this shows the two
parcel s are logically subject to devel opnent as a singl e consolidated
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unit and al so contends that there is no requirenent that parcels in a unit
agreenent be contiguous. 1d.

[6] Mulcan's argunent results in the confluence of two distinct
decisions. An applicant obtains designation of an area as logically
subj ect to devel opment by submitting geol ogi cal and geophysi cal
information. 43 CF R 8 3281.2. The aimis to identify and include the
entire potentially productive area so that unified expl oration,
devel oprnent, and production can occur. The BLMs approval of an area as
logically subject to devel opnent is a prelimnary decision which allows the
applicant to prepare a final application, including a version of the unit
agreenent acceptable to BLM and seek joi nder fromthose who hol d | eases
and other interests. See 43 CF.R § 3281.3. Approval does not preclude
the applicant fromsubmtting revisions to the boundaries or BLMfrom
requiring revisions prior to final approval of the unit. . 43CFR 8§
3286.1, art. IV. Nor does approval affect parties other than the
applicant. By regulation, the designation of an area as | ogically subject
to devel opnent does "not create an exclusive right to submt an executed
agreenent for such area, nor preclude the inclusion of such area or any
part thereof in another unit area.” 43 CF. R 8§ 3281.2. Approval of CEE s
proposed unit did not preclude Wil can fromseeki ng and obt ai ni ng approval
of its proposed unit which included substantially the sane |and. Thus,
Wul can was not prejudi ced by BLMs approval of CEE s proposed unit as
logically subject to devel opnent.

h the other hand, a participating area is the portion "of the Lhit
Area which is deened to be productive froma horizon or deposit and to
whi ch production woul d be allocated in the manner described in the unit
agreenent assuming that all lands are coomtted to the unit agreenent."” 43
CFR 8 3280.0-5(h); see Davis Q| ., 53 IBLA 62 (1983). The BLM
designates a participating area after the unit operator has submtted
geol ogi ¢ i nfornation obtai ned duri ng expl oration, an engi neering report,
infornmation about costs, and other data. 43 CF. R 8§ 3283.3; see 43 CF.R
§ 3286.1, art. XIl. W agree wth Wil can that the provision of (EE s UA
is unusual inthat it anticipates a matter whi ch cannot be decided until a
geot hermal resource has been di scovered, the unit operator has submtted
the required informati on, BLMs geol ogi sts have reviewed it, and BLM has
consi dered the factors involved in designating a participating area. See,
e.g., Chanplin Petroleum@., 100 | BLA 157 (1987); Mnsanto Q| ., 95
| BLA 112 (1987). However, as noted by BLMand C&E and di scussed bel oy BLM
is not aparty to the U and the provision cannot control its review
The matter at issue inthis appeal is not CEE s attenpt to designate
participating areas, but BLMs Decision that, based upon the geol ogi cal and
geophysi cal infornation submtted by (&, the Deschutes Lhit is logically
subj ect to devel opnent. Inconsistency in CEE s position does not nake
BLM s Deci si ons unr easonabl e.

5. Wit Qperating Agreenent

Wl can contends that "BLMapproved an unreasonabl e CEE Lhit Qperating
agreenent (UOY that (1) gives C(EE sole discretion for west side
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devel opnent of the nost potential sites, nostly controll ed by MULCAN and
(2) provides, in effect, that only the unit operator, CEE can propose

wel s and designate participation areas.” (SCRat 23.) The argunent
concerns the statement in BLMs Deci sion addressed to CEE that reserved
“"the right to require others wthin the confines of the Lhit boundary to
also join the Deschutes Lhit, if deened necessary" and the portion of the
Deci sion addressed to Mul can requiring "all |essees and working interests
of record on | ease (R 45506 to join the approved Deschutes Lhit to assure
conservation of resources and orderly and proper devel opnent of the area.”
Wl can asserts that "prior to requiring a | easehol der to join a UA BLM
has a duty to ensure that the provisions of the UA are reasonabl e and
protect the rights of the | easeholders.” (SCRat 24.) It contends BLM
violated this duty by allowng the UXA to include provisions whi ch Wl can
describes as "oppressive and inequitable.” Id. Milcan identifies a nunber
of provisions to which it objects and clains that "it is inequitable to
approve a UA that offers the prospect of CEE controlling VULCAN | easehol d
interests.” 1d. at 26; see al so Wul can Response to CEE and BLM Answers at
18-20. In support, Ml can discusses the expl oratory hol es whi ch have been
drilled in the area, contending that it ows nore of the well data and that
the greatest geothermal potential |ies under lands for which it has
acquired the leases. |d. at 26-27.

The BLM's Answer does not respond to Mul can's clains. Geehan,
however, replies in his Aifidavit that he "did not consider the nerits of
the unit operating agreenents that were included wth each party's proposed
unit agreenent” and "did not approve or disapprove the UA ™" (BLM Answer,
Aff. at 15.) He further explains:

The UDA is a private agreenent anong the joinders to a unit
on howthey wll carry out their business. A UA usually
addr esses how decisions wll be nade anong parties and how
revenues and expenses w |l be shared anong parties. The Lhited
Sates is not a party to these agreenents. It is generally
assuned that each nenber of a unit wll protect his/her own
interests wthout Governnent (BLM having to get invol ved.

1d. at 16.

In addition to asserting that BLMhas authority to order joi nder, CEE
argues that the unit operator is sel ected by owners of the working
interests and BLMreviews the selection only to ensure that the operator is
qualified. (CEE Answer at 18, 24; see 43 CF. R § 3282.1.) The CEE al so
clains that BLMapproved only its unit agreenent and not its UA |d. at
27. dting Pute Energy ., supra, CEE contends that the UA "is a
private contract docunent between working interest owners and the operator”
and that BLMdoes not participate in establishing or enforcing it. 1d.

[7] As franed in Mulcan's S(R the conpany does not chal | enge BLM s
authority torequire joinder. See 30 US C § 1017 (1994); see al so Wil can
Second Supplenent to SCRat 1-2. Rather, Mulcan's argunents concern the
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rel ati on between BLMs joinder order and CBEE s UOA Wil can assunes t hat
the order requires Mulcan to sign the UA I n subsequent!y argui ng that
BLMhas a policy not to require joinder unless all working interests are
coomtted to a unit, 13/ Wul can nakes the assunption explicit: "Forced
joinder to a Lhit Agreenent al so forces joinder to the Lhit Qperating
Agreenent, a private agreenent anong the parties.” (Second Suppl enent to
SRat 4, Rply to (& and BLM Responses at 5.)

The i ssue whether an order of joinder requires a party to sign the
rel ated UA was touched upon in Chevron US A Inc., supra. Chevron argued
that a statenent by BLMthat one of the [ease terns did not require Chevron

toratify the UA neant that BLMcoul d order it to do so. Chevron US A
Inc., supra, at 105-106. The Board disagreed wth the inference, stating:

BLM hel d that Chevron coul d not be forced to accept the unit
operating agreenent and was free to negotiate an operating
agreenent wth the unit operator. nce a unit operating
agreenent has becone effective[,] BLMis wthout authority to
anend the agreenent wthout consent of the parties. @ors Energy
G., 110 I BLA 250 (1989).

Id. at 106. The ruling was consistent wth the Departnent's | ongstandi ng
recognition that UA' s and unit agreenents are contracts anong the
signatories. Duncan Mller, 25 IBLA 125, 128 (1976) (unilateral intent to
joinunit agreenent insufficient to coomt a |lease due to | ack of nutual
consent); Shannon QI (., 62 Interior Dec. 252 (1955) (Secretary |acks
authority toreforma unit to include land i nadvertently omtted from
lessee's list of lands held); see al so Jack J. Gynberg, 88 IBLA 330, 333
n.4 (1985 ("Aunit agreenent 1s a contract between the Lhited Sates and
participating parties for joint devel opnent and operation of an oil and gas
field where substantial anounts of public lands are invol ved. ")

The BLM coul d have reviewed the terns of the UA prior toits
acceptance and the fornation of a contract. See Chevron US A Inc.,
supra, at 106; Qoors Energy @., supra, at 259, 263 n.2 (Burski, AJ.
concurring). It did not do so. The notion that BLMcoul d directly or
indirectly order a party to execute a contract BLMhas not revi ened and
approved is not legally sustainable. The statute granting authority to
order joinder requires that BLM"shal |l adequately protect the rights of all
parties ininterest, including the Lhited Sates.” 30 US C § 1017
(1988); see also Chevron US A Inc., supra, at 104 (BLMnust consi der
reasonabl eness of a unit agreenent). Therefore, BLMs order that Wl can
joinitsinterest in

13/ Mulcan's argunent that BLMhas such a policy msconstrues the nature
of the change in policy BLMwas considering i n the docunents upon whi ch
Wil can relies. The natter examned was the classification of |eases as
coomtted to a unit, not joinder. See BLMMwnual Draft, H3180-1.11.U
oviously, if all working interests are coormtted to a unit, there is no
need to order any to be joi ned.
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(R 45506 to CEE s Deschutes Lhit cannot be held to have required Wl can to
execute the LA 14/

6. Conpl et eness and Accuracy

Wl can chal | enges BLM's sel ecti on of CEE on the basis of "conpl et eness
and accuracy of the Lhit Agreenent and Plan of (peration.” Initially,
Wl can points out that BLMs Deci sion coul d not have been based upon the
unit agreenents because, except for provisions identifying drilling
obligations the | anguage of which was prescribed by BLM both proposal s
followthe nodel unit agreenent verbatim (SCRat 28; see Exs. 18, 19; 43
CFR 83286.1.) onsequently, Wl can concludes, BLMnust have found t hat
the criterion of "conpl et eness and accuracy” favored CEE s pl an of
operation. Ml can argues that BLMfailed to recogni ze that CEE s two pl ans
of operation (one for each portion of its proposed unit) fail to identify
access roads, inaccurately describe wellsite |ocations, and propose drill
sites in roadless areas. (nhe of the plans |locates a well in a "no surface
occupancy” area. (SR at 29-30.) Additionally, Wil can contends that its
proposed pl an of operation sets forth a nore tinely and effici ent
expl oration program (S(Rat 30-32.)

Neither BLMnor CEE directly responds to Wil can's argunents. Geehan,
however, states in his Affidavit that there were "mnor errors" in both
(EE s and Wl can' s submissions, but that those in CEE s proposal "did not
render its submssion as fatally flaned.” (BLMAnswer, Aff. at 18.)
Geehan faults Mulcan's plan of operation for not including the wells called
for inits unit agreenent and for proposing a well on | ease CR 40497 for
whi ch "Mul can has yet to accept transfer of title.” 1d. at 18-19.
Additional |y Geehan states that Mulcan's plan failed to identify water
supplies and road building materials, fire and pol | ution control neasures,
energency and contingency plans, and a statenent as to the presence or
absence of cultural, historical, and Native Anerican religious sites. Id.
at 20-21. Milcan's response disputes his assertions. (Ml can Response at
20-22.)

Qher than Geehan's Aifidavit, there is no record on which to review
BLMs determnation that CEE s proposal was nore "conpl ete and accurate.”
The Aifidavit does not describe BLMs eval uation of the inportance of the
deficiencies or the wei ght given each criterion relative to others. Nor
does it state that the errors in Ml can's proposal were sufficient to
reject its application. Wile finding that C&E s proposal was nore

14/ The rel evant provisions of CEE s unit agreenent are identical to those
of the nodel unit agreenent. Gonpare SR Ex. 15, at 15, arts. 25.2, 25.3
wth 43 CFR 8§ 3286.1, arts. 25.2, 25.3. The provisions contenpl ate that
working interests voluntarily joining a unit wll also conmt to the UXA
but do not address forced joinder. See Qoors Energy ., supra, at 261,
quoting Hgh Qest Qls, Inc., 29 IBLA 97, 98 (1977) (voluntary cormm t nent
"i's acconpl i shed by signing the unit agreenent and the unit operating
agreenent").
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conplete, it also appears that BLMapproved CEE s Deschutes Lhit after

di scovering omssions or inaccuracies inits application and two plans of
operation wthout requiring corrections or suppl enentation. Accordingly,
the determnation is set aside. n renand, BLMshoul d al lowthe parties to
correct the deficiencies.

7. Experience and Power Mrketing

Wil can's final argunent addresses two nmatters. Hrst, Wl can argues
that BLMerred in using "experience" as a criterion to eval uate the
applications, and, even if it was proper, that BLMI acked infornati on on
Wl can's and CEE s experience to objectively evaluate them (SR at 33.)
Wl can states that BLMnever requested such infornation and its application
contained only a brief description of its personnel. Ml can presents
information concerning its personnel, particularly identifying those who
previously worked for CEE s parent, CGalifornia Energy Gonpany. (S(Rat 34-
36; Minson Aff. at 6-10.) Second, Mul can contends that BLMI acked
authority to use "power narketing" as a criterion. Milcan notes that there
is norequirenent to submt a power nmarketing plan and that plans of
operation are limted to matters such as the location and construction of
wel l's, power plant facilities, and transmssion |ines, and nonitoring
reservoir performance. (SCRat 37.) Milcan also asserts that "[p]ower
narkets are readi |y avail abl e to both conpani es upon resource confirnation
at Newberry." 1d.

The BLM understands Wul can' s argunents about "power narketing" to
concern BLMs "consideration of the fact that CEE and not WMul can has been
sel ected by the Bonneville Power Administration [BPA for continuing
negotiations for the purchase of electric power froma geot her nal
generation plant at the Newberry Qrater.” (BLMAnswer at 12.) The BLM
relies upon Geehan's Affidavit to justify power narketing as a factor in
selecting the unit proposal. 1d., see Aif. at 12-14. Geehan expl ai ns t hat
BPA decided it needed to add geothernmal power to its sources of electricity
and solicited proposal s, to which both C&E and Wl can responded, CEE s
proposal being the one selected for further consideration. Id., Af. at
13-14, Exs. M N Q see CEE Answer at 14-15, BEx. H He states that CEE s
sel ection by BPA gives the conpany "an additional incentive to carry its
expl oration efforts through to devel opnent” and the fact that no geot her nal
proj ect has been conpl eted in Gegon is "why this is such an i nportant
aspect of consideration, and was included in BLMcriteria." 1d., Af. at
14-15. Geehan adds that "[e] xperience in design, installation, and
operation of geothermal flowlines and power plants are part of the power
nar keting package. The CEE has the experience, while Wl can as a conpany
has none."” 1d., Aff. at 15.

The CEE defends its sel ection by BLMon the basis of experience,
noting that in addition to Goso, Galifornia, it has "experience operating
federal geothermal units in other states” and identifies a nunber of
projects. (CEE Answer at 26.) The CEE al so defends BLMs use of "power
narketing" as a criterion, noting that 43 CF. R 8§ 3283.2-1 provides that
BLMnust determine that a unit agreenent is "in the public interest.” 1d.
at 31-32. In
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support of BLMs determnation, CEE points to "its pilot project wth BPA
its joint devel opnent efforts wth BEWEB [Eugene Véter and H ectric Board],
and its parent's established success at GBQ" Id. at 32.

Both BLMand CEE present vigorous responses to Mulcan's clains. The
BLMasserts that it "did not nake promses to BPA or give it advice which
influenced its decision to anard a power narketing contract to CEE" (BLM
Response to Suppl enents at 5; see Aff. at 12-13.) Both BLMand CEE argue
that BPA's Decision is not a matter whi ch shoul d be reviewed by the Board.

(CEE Response to Suppl enents at 8.) The CEE al so responds to Wl can' s
specific clains, asserting that its Menorandumof Unhderstanding wth BPA
and BEV¥B does not restrict the location of a power plant "to specific | ease
locations.”" The CEE states that "[t]he power plant need not and wll not
be | ocated on Lease (R 45505 or (R 45506." 1d. at 10.

[8] V& do not in general fault BLMfor using "experience" and "power
narketing" as criteria for reviewng the proposed units. V¢ do, however,
fault BLMfor not defining or explaining what it neans by these terns.

A though they are not applied by BLMin review ng proposed oil and gas
units, the Geothermal Steam Act and Departnental regul ations gi ve broad
authority to admnister geothernal | eases and unitization "as necessary or
advisable in the public interest” and authorizes the Secretary to issue
regul ations regarding unit plans "as he may deemnecessary or proper to
secure protection of the public interest.” 30 US C 8 1017; see also 30
USC 8§ 1023 (1994), 43 CF.R 8§ 3283.2-1. Milcanclains the criteria are
not wthin the Departnent’'s authority, but provides no argunent in support.

Wl can's true conpl ai nt, however, is about the nanner in which BLM has
applied the criteria. The record does not indicate that Vil can or CEE was
given notice that the criteria woul d be used, was advi sed as to the types
of infornati on BLMwoul d consider, or was allowed to submt infornation.
Application of undisclosed and undefined criteria rai ses questions of
fundanental fairness and cannot be sustained. Nor is BLMs eval uation of
the applicants evi dent fromthe record. The BLMacknow edges that, when it
reviewed Vul can's "experience,” it considered the experience and reputation
Wl can' s enpl oyees had acqui red duri ng prior enpl oynent, (BLM Answer, Aff.
at 11), but BLM does not seemto have done SO in review ng "power
nar ket i ng," finding Mul can "as a conpany" | acked "[ €] xperi ence in desi gn,
installation, and operation of geothernmal flowlines and power plants.”
Id. at 15. The BLMal so concl uded that successful operation of a unit
requires a "larger and nore diversified and experi enced teamand aggregat e
skill mx" than Wil can's enpl oyees have, but states that "BLM consi dered
VMul can to be qualified to obtain unit approval” and that the conpany "is
still free to submt another unit application for a revised unit." 1d. at
11. If BLMbelieves that successful devel opnent and operation of a
geothermal unit requires greater "experience" than Wil can has, it is
difficult to understand why BLMal so bel i eves Wl can coul d undert ake a
simlar project wth arevised unit. Accordingly, we nust set aside BLMs
determnations as to "experience" and "power narketing."
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Goncl usi ons

The April 20, 1992, Decisions of the Qegon Sate fice are set aside
for failure to conply wth NEPA  Appel lant's argunents that BLM shoul d
have w thhel d i ssuance of | ease (R 45506, approval of a unit agreenent, and
forced joinder of Mulcan's interest until resolution of the conflict
between Vul can and CEE, are rejected. Ml can's challenges to BLMs
reliance upon the projections of heat content portrayed by exhibits B and C
to determne "effective control” of potentially productive geol ogy are
sust ai ned, however, and the Decisions sel ecting CEE nust be set aside and
renanded to BLMto provide a rational basis in the admnistrative record of
what information and data BLMactual |y used in its sel ection process. For
this reason, the forced joi nder inposed upon Vul can by BLMis set asi de.
The BLM's erroneous concl usions rel ated to the acreage under the effective
control of Appellant and its valuation with regard to rel ative heat content
are al so set aside and remanded for correction of the errors identified
above. Milcan's argunents that BLMerred i n approvi ng the Deschutes Lhit
as "land logically subject to devel opnent” are rejected. The BLMs
determnations applying the criteria of conpl et eness and accuracy,
experience, and power narketing are set aside.

Qher argunents presented by the parties have been consi dered and
found to be not determnative. Milcan' s request that an admnistrative | aw
judge be assigned for a hearing is denied. FHnally, Mulcan's Mtion to Re-
(pen the Record is deni ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the April 20,
1992, Decisions of the Qegon Sate dfice are set aside and renmanded for
further action consistent wth this Decision.

Janes P. Terry
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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